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REMARKS/ARGUMENTS 

This amendment is submitted in response to the Office Action dated November 13, 2005 
and to the personal interview that was held on January 26, 2006. After entry of this amendment, 
claims 1-27 will be pending in the application. Reconsideration and allowance is respectfully 
requested in view of the remarks made below. 

1. The Prior Art Rejections and the Personal Interview 

Claims 1-4, 9-14, 19 and 20 were rejected under 35 U.S.C § 103(a) based on a proposed 
combination of U.S. Patent No. 3,853,080 to Zundel (hereinafter "Zundel") in view of U.S. 
Patent No. 2,092,671 to Hildcbrandt (hereinafter "Hildebrandt"). Applicant respectfully 
traverses this rejection, for the reasons set forth below. 

As MPEP 2143 relates: 

2143 Basic Requirements of a Prima Facie Case of Obviousness 

To establish a prima facie case of obviousness, three basic criteria must be 
met. First, there must be some suggestion or motivation, either in the 
references themselves or in the knowledge generally available to one of 
ordinary skill in the art, to modify the reference or to combine reference 
teachings. Second, there must be a reasonable expectation of success. Finally, 
the prior art reference (or references when combined) must teach or suggest 
all the claim limitations. 

The teaching or suggestion to make the claimed combination and the 
reasonable expectation of success must both be found in the prior art, not in 
applicant's disclosure. In re Vaeck, 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 
1991). 

Zundel discloses a container end that has a double safety fold for protecting consumers 
against finger cuts. Hildebrandt simply discloses a container end that has a spoon leveling 
platform. There is no disclosure in Zundel that such a double safety fold could be used with 



Application Serial No.: 10/682,182 
Amendment dated: November 16, 2006 
Reply to Office Action of: November 2, 2005 
Page 9 of 1 1 

anything other than a perfectly circular score line. Likewise, there is absolutely no disclosure in 
Hildebrandt that any type of finger cut protection could be incorporated into the design. 

The premise of the rejection that was applied in the Office Action was that it would have 
been obvious to a person having ordinary skill in the art to substitute the double safety fold of 
Zundel into the Hildebrandt container having the spoon level platform. The problem with this 
rejection is that it fails to supply the requisite elements of the prima facie case of obviousness as 
those elements are articulated in MPEP 2143. There is no suggestion or motivation, either in the 
references themselves or in the knowledge generally available to one of ordinary skill in the art 
at the time Applicant's invention was made to modify and combine the references as proposed in 
the rejection. Moreover, those actually having ordinary skill in this area of technology would 
have believed that the time that Applicant's invention was made that incorporating a safety fold 
of any type into an easy open can end having anything other than a perfectly circular opening 
score configuration would have little chance of success. 

Applicant is providing along with this response the Rule 132 Declaration of John 
Morrison, who has been involved in the can making business for over 40 years and is a 
recognized expert in the field. Mr. Morrison was an inventor of some of the earliest patents that 
are relevant to finger cut protection for easy open ends. In his declaration Mr. Morrison points 
out that it is very difficult to design and manufacture an easy open end having one or more safety 
folds that will actually work properly in practice. Such can ends are fabricated in a multi-step 
process that requires very precise tooling to create and correctly form a safety fold. A significant 
amount of engineering and trial and error was required in order to successfully make the first 
generation of can end having safety folds. Mr. Morrison goes on to affirmatively state that prior 
to his learning of Mr. Heinicke's invention, it was Mr. Morrison's attitude and the attitude of 
other experts in the field that it was impossible to successfully manufacture an easy open end 
having a safety fold in which the easy open end had anything other than a perfectly circular 
opening score. The reason for this was that it was felt that the internal stresses that would be 
created within the fold in anything other than a symmetrical, circular configuration would result 
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in crimping or kinking of the fold that would make the resulting can end inoperable or 
commercially impracticable. 

Applicant respectfully requests that the Examiner carefully consider Mr. Morrison's 
declaration, and that the significance of Mr. Morrison statements especially be considered in 
relation to the requirements for the prima facie case of obviousness that are discussed above. 
Applicant respectfully submits that a person having ordinary skill in the art rather than finding 
suggestion or motivation to combine the references as proposed in the rejection would feel an 
inhibition against any such combination because of the prevailing attitude in the industry that 
safety folds would not be feasible with any noncircular opening score configuration. 

Mr. Morrison's statement is also highly relevant to the second clement required for a 
prima facie case of obviousness, that being a reasonable expectation of success. Plainly, there 
would have been no reasonable expectation for success given the attitudes of those in the 
industry as described by Mr. Morrison. 

Applicant thanks Examiners Grosso and Newhouse for the courtesies that were extended 
to the inventor, Mr. Paul Heinicke, and the undersigned in the personal interview that was held 
on January 26, 2006. In the interview, the undersigned and Mr. Heinicke stressed that the 
difficulty of the formation of the safety folds would have led those having ordinary skill in this 
area of technology at the time of Mr. Heinicke's invention to discount the possibility that safety 
folds as shown in Zundel could be successfully incorporated into a can end having a spoon 
leveling configurations such as that shown in Hildebrandt. It was decided that Applicant would 
consider providing evidence such as a declaration in support of its arguments. The Morrison 
declaration is being presented in accordance with the arguments that were made by Applicant in 
the personal interview. Again, Applicant thanks the Examiners for their time and their valuable 
suggestions. 

All three independent claims now specify that the opening score is noncircular in shape 
and that there is at least one safety fold adjacent to the noncircular opening score. For the reasons 
set forth above, Applicant respectfully submits that all of three independent claims and therefore 
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all of the claims presently pending patentably define over the proposed combination of 
Hildebrandt and Zundel, as well as the other prior art of record. 

2. Conclusion 

Applicant has made an earnest effort to place this application in condition for allowance. 
If the Examiner feels that a telephone interview would expedite prosecution of this patent 
application, he or she is respectfully invited to telephone the undersigned at 215-599-0600. 
Contact with the undersigned via electronic mail at [knoMef g patcntvvise.com is hereby 
authorized 1 per MPEP 502.03. 



Respectfully submitted, 

/John L. Knoble/ 

John L. Knoble 
Registration No. 32,387 

Date: November 16, 2006 

KNOBLE YOSHIDA & DUNLEAVY, LLC 

Eight Penn Center- Suite 1350 

1628 John F. Kennedy Boulevard 

Philadelphia, PA 19103 

(215)599-0600 Main 

(215) 599-0601 Fax 

iknoble@patentwise.com 



1 Recognizing that Internet communications are not secure, I hereby authorize the USPTO to communicate with me 
concerning any subject matter of this application by electronic mail. I understand that a copy of these 
communications will be made of record in the application file. 



